STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
DEPARTMENT OF TRANSPORTATI ON,
Petiti oner,

VS. CASE NO. 91-4733T

SUN G TY SHELL, |NC.,

Respondent .

Pursuant to notice the Division of Adm nistrative Hearings, by it duly
designated Hearing Oficer, K N Ayers, held a formal hearing in the above
styl ed cased on March 3, 1992, at Tanpa, Florida.

APPEARANCES

For Petitioner: Charles G Gardner, Esquire
Fl ori da Departnent of Transportation
Haydon Burns Building, MS. 58
605 Suwannee Street
Tal | ahassee, Florida 32399-0458

For Respondent: Maxwell G Battle, Jr., Esquire
Post O fice Box 1889
Dunedi n, Florida 34697-1889

STATEMENT OF THE | SSUES

VWhet her Respondent's trailer located on Od US 41 near Sun City in
Hi | | sborough County, is a sign and illegal by reason of not having been
permtted.

PRELI M NARY STATEMENT

By notice of alleged violation dated April 29, 1991, the Departnent of
Transportation (DOT), Petitioner, seeks to require Sun Gty Shell, Inc.
Respondent, to renove a trailer parked along US 41 near Sun City in Hillsborough
County, Florida, with the name "Sun City Shell" in large letters on both sides
of the trailer. As grounds therefore, it is alleged the trailer constitutes a
sign and is illegal by reason of not having been issued a permt. Respondent
requested a fornmal hearing to challenge this alleged violation and these
proceedi ngs fol |l owed.

At the hearing Petitioner called one w tness, Respondent called one
wi t ness, and eight exhibits were admtted into evidence. There is no dispute
regardi ng the operative facts here involved; accordingly, proposed findings
submtted by the parties are accepted.



Havi ng consi dered all evidence presented, the following is submtted.
FI NDI NGS OF FACT

1. DOT is the state agency charged with enforcing provisions of Chapter
479, Florida Statutes, relating to outdoor advertising signs.

2. Sun City Shell, Inc., is a Florida corporation engaged in the business
of digging and selling oyster shells and fill dirt.

3. The activities of Respondent consists of mning the shells and dirt and
selling to buyers who transport the material in their own vehicles.

4. The business office of Sun Gty Shell is |located one-half to one nile
south fromthe location of the trailer

5. Respondent |eases the property on which the mning is done fromthe
owner of the |land where the trailer is |ocated. Respondent has been authorized
to park tractors and trailers on this property (Exhibit 6).

6. There is a railroad running sone one-tenth of a mle away fromthe
hi ghway fromthe trailer and the m ning operation takes place another one-tenth
of amle fromthe railroad tracks.

7. The trailer here involved is a standard forty-foot, over-the-road
trailer normally towed by a tractor and is primarily used by Respondent for the
storage of tools used in the mning operation

8. The trailer is fully operational and has a valid current registration
(Exhibit 7).

9. The trailer has "Sun City Shell"” in large letters on both sides of the
trailer, but there are no arrows, address or tel ephone nunbers, or other
identification on the trailer. No application has been made by Respondent for a
permt to operate and naintain an outdoor advertising sign in the |ocation where
the trailer is parked. The lettering on the trailer is clearly visible fromdd
US 41, which is a federal aid primary highway.

10. Section 106 of the Hillsborough County Code (Exhibit 8) requires the
nane of the owner to be printed on notor vehicles used in the operation of the
busi ness. Section 320.01(1), Florida Statutes, defines "notor vehicle" to nean,
inter alia, a trailer.

CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has jurisdiction over the
parties to, and the subject matter of, these proceedings.

12. The sole issue for determ nation is whether the trailer is a sign as
defined in Section 479.01(14), Florida Statutes. |If it is a signit isin
vi ol ati on of Section 479.07, Florida Statutes, by reason of not having been
issued a permt.

13. Section 479.01(14) provides:

"Sign" neans any conbi nation of structure
and nessage in the formof an outdoor sign,



di spl ay, device, figure, painting, draw ng,
message, placard, poster, billboard,
advertising structure, advertisenent, | ogo,
synmbol , or other form whether placed

i ndividually or on a V-type, back-to-back

si de-to-side, stacked, or doubl e-faced

di spl ay, designed, intended, or used to
advertise or inform any part of the
advertising nessage or informative contents
of which is visible fromany place on the

mai n-travel ed way. The term does not include
an official traffic control sign, official

mar ker, or specific information pane

erected, caused to be erected, or approved by
t he depart nent.

14. The critical portion of this definition is "designed, intended, or
used to advertise or inform" The lettering on the side of the trailer is
visible fromthe federal aid primary highway, but the trailer was not placed on
this property to advertise or inform One who was unaware of the business of
Sun City Shell mght well assune that was the nanme of a gasoline station selling
Sun Petrol eum products. The "sign" contained no directions or address for the
operations office of the business; and actually served only to stow equi pnent
used in the mning operation as testified by the owner of the Respondent.

15. Fromthe foregoing, it is concluded that the trailer visible fromUS
41 near Sun City in Hllsborough County is not a sign as defined in Section
479.01(14), Florida Statutes, and the notice of alleged violation should be
di sm ssed

RECOMVENDATI ON

It is RECOWENDED that a final order be entered dism ssing the notice of
violation dated April 29, 1991, issued to Sun City Shell, Inc.

DONE AND ORDERED i n Tal | ahassee, Leon County, Florida, this _ 27  day of
April 1992.

K. N AYERS

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399- 1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this _ 27  day of April 1992.



COPI ES FURNI SHED:

Charles C. Gardner, Esquire

Fl ori da Departnment of Transportation
Haydon Burns Building, MS. 58

605 Suwannee Street

Tal | ahassee, Florida 32399-0458

Maxwel | G Battle, Jr., Esquire
Post O fice Box 1889
Dunedi n, Florida 34697-1889

Ben G Watts

Secretary

Department of Transportation
Haydon Burns Building, MS. 58
605 Suwannee Street

Tal | ahassee, Florida 32399- 0458
Attn: Eleanor F. Turner

Thornton J. WIIlians

CGener al Counsel

Department of Transportation
Haydon Burns Building, MS. 58
605 Suwannee Street

Tal | ahassee, Florida 32399- 0458

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Sonme agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



